
STATE OF NEhI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Per ls te in  Bu i lders .  Inc .

AFFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 2B & 29 of the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxat ion and Finance, over 18 years of age, and that on the

l1th day of January, 1980, he served the within not ice of Determinat ion by mai l
upon Per ls te in  Bu i lders ,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Per l -s te in  Bui l_ders,  Inc.
Box 785
So .  Fa l l sbu rg ,  Ny  12779

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the petit ioner herein
and that the address set forth on said wra is the last address of the

pet i t ioner .

Sworn to before me this

11 th  day  o f  January ,  1980.



STATE OF NEI,I YORK
STATE TAX COMMISSION

In the l{atter of the Petition

o f

Per ls te in  Bu i lders .  Inc .

for Redeterminat ion of a Def ic iency or a

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 1 I / 7 1 - 5 / 3 L / l + .

AFFIDAVIT OT MAILING

Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l1"th day of January, 1980, he served the within not ice of Determinat ion by mait

upon Gerald 0rseck the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  Gera ld  Orseck
Orseck Law Off ices
R t .  5 2  E .
Liberty, NY 12754

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and cuslody of the

United States Postal  Service within the St.ate of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

Sworn to before me this

11 th  day  o f  January ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  11 ,  1980

Per ls te in  Bu i lders ,  Inc .
Box 785
So. Fal lsburg, NY 72779

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have nolv exhausted your right of review at the adrninistrative leveI.
Pursuant to sect ion(s) f f fs &, 1243 of the Tax Law, any proceeding in court  to
revi-ew an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATB TAX COMMISSION

Peti t ioner '  s Representat ive
Gera ld  Orseck
Orseck Law Off ices
R t .  5 2  E .
Liberty, NY 72754
Taxing Bureau' s Representat ive



SIAIE OF NEV{ YORK

STAf,E TA)( CCD4MISSICDI

In tlre Matter of the Application

of

PERI*STETN BUTLDmS, n[C.

for Revision of a Determina'Eion or for
Refi:nd of Sales and Use Ta:<es wder
Arb.icles 28 and 29 of the Tac Law for the
Period June 1, 1971 thrcugh l*[ay 31, L974.

DEiEFMINAIICT

Applicant, Perlstejn Bu:ilders, Inc., Souttr Fallsburgr Nevtr York L2779,

filed an application for revision of a deternrlnation or for refi.nd of sales

arrd use ta.:<es r:nder Artj-c1es 28 and 29 of ttre Tax Law for the trnriod June 1,

1971 through }4ay 31, 1974 (File No. 12860).

A forrnal hearing was held before Neil Fabricant, Hearing Officer, on

Septen[cer 28, L977 ar.2z45 P.M. at the offices of the State Ta< Ccrrmission,

T\r,io lrTorld Trade Center, Nev,r York, Nevr York. Applicant apgearea by Gerald

Orseck, Esq. Ttre Audit Division ag4nared by Peter Crcrttlr, Esg. (Ricftat:d

Kaufinan, Esq., of cor-rnsel) .

Vltretlrer in order for a builder to be entitled to a refr:nd of sales ta<

pdd, the contract betrrneen ttre builder and the exerpt institution nust specifi-

cally p::ovide for the passage of title to ttte rna@ria1s to suctr institution

prior to ttreir incor6nration in the building under onstnrction.

F]NDINC.S OF FACT

1. Applicant, Perlstei.:r Builders, Inc., filed an Application for Credit

or Refi:nd of State and Iocal Sales or Use Ta:<es in April, L974. Ttre basis of

suctr application was that on May L9, 1972, applicant entered into a



- 2 -

contJact w"ith Ma-inrenides Institute for the construsbion of a certain building

on a naterial plus profit basis. In purctrasing naterials for ttre construcbion

of said brrilding, applicant pa:i-d sales tai(. On being adrrised that }tlainonides

Institute was an o<enpt organization, tfre request for a refi-lrd was filed for

$5 ,904 .09 .

2. On Febnrarlz 27, 1975, sr:ctr reqr-rest for refi:nd was den:led by the

Sales Tax Bureau. or1 reeipt of suctr denial, applicant tJrrely filed an application

for a hearing.

3. ftrat tlre provisions of t}le contracb bebi,een applicant and l4ainnnides

Institute made no reference to ttre passage of title to the rnaterials frcnt

applicant to ttre Institute prior to the incorporation of ttre rnaterials into

tlire stnrcture vJhich was construsted. The eontract p::cnrisions vd:rick! dealt wittl

materials and palznent ttrerefor nnke no reference to passage of title to the

rnaterials.

4. TLrat Sales Ta< Inforrnation Letter No. 27 dated Novenber 27, 1967

nrakes oplicit the reqrri-::enent that a specific contract prorzision is required

jn order for a builder to be exenpt frsn sales ta)<. Nanely, the contract nn:st

specificatly provide that title to all naterials pr.rrckrased by tfte builder

shaIl pass to the o<erpt institution prior to ttreir installatj-on in the building

under construction.

CCE{CLUSICI{S OF I,AId

A. That i.n order to be entitled to the clained rrefi.rrd, applicant must

fall wittrin ttre provisions of paragraph (15) of Srrbdivision (a) of Sestion

1115 of the Ta:< Law as tlrey existed dr:ring the period in guestion. To obtain

tLre refi:nd, applicarrt would have had to strcnr,r that the rnaterials purchased r^rere

to be r.sed in crcnstrructing a stnrctr:re for an exenpt institution and ttrat suctt

rnaterials were to beccne an inlegraI ccnponent part, of suctr struebure and ttnt

such materials were to be resold to suctr o<enpt jnstitution before they becalre

part of such strrrcture.
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B. Ttrat ttre contract entered into by applicant, Perlstein Br.rilders'

Inc., with t,taimonides Institute did not contain a clan:.se for ttp ;nssage of

title to tkre rnaterial to ttre o<enpt organization prior to installation; therefore,

applicant is not entitled to a refind for sales ta:< paid on said rnaterials.

C. Ttrat tlre application of Perlstein Builders, Inc. is den:ied and the

refi-md den:ia1 by the Sales Ta:< Bureau is sustained.

DAf,ED: Albany, New York

JAN 1 1 1980

\V^rfi,-, l(-*'


